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Outlook for Federal Child Labor Regulation 


January 30th in accord with custom is designated as 
Child Labor Sunday.]} 


The special session of Congress failed to enact the Wages 
and Hours bill, which in its final form contained excellent 
provisions regulating child labor in interstate commerce 
industries, and the states failed in 1937 to complete ratifica- 
tion of the Child Labor Amendment. This leaves the situ- 
ation with regard to federal child labor regulation just 
about where it was a year ago. With the exception of 
the Walsh-Healey Act of 1936 which forbids the use of 
child labor on goods made under government contracts 
and the Jones Sugar Act of 1937 which restricts the use 
of child labor in the sugar beet fields, there are no tangible 
results of the long struggle for federal child labor legisla- 
tion which has been waged since the early days of the 
twentieth century. 


Earty ATTEMPTS AT FEDERAL LEGISLATION 


Theodore Roosevelt, in 1907, stated the problem in 
terms still applicable today when he declared: “States’ 
rights should be preserved when they mean the people’s 
rights, but not when they are invoked to prevent the aboli- 
tion of child labor—not when they stand for wrong or op- 
pression of any kind.” That same year, the late Senator 
Albert J. Beveridge introduced a child labor bill in Con- 
gress and in a three-day speech before the Senate painted 
a graphic picture of the tragedy and waste resulting from 
the employment of children in industry. It was not until 
nearly a decade later, in 1916, that the first federal child 
labor law was passed, based on the interstate commerce 
power of Congress. This law prohibited the shipment in 
interstate commerce of goods produced in mines or quar- 
ries in which children under 16 years of age were em- 
ployed, or in manufacturing establishments in which chil- 
dren under 14 years of age were employed, or in which 
children 14 to 16 years of age worked more than eight 
hours a day or six days a week, or at night. This law 
was declared unconstitutional by a 5 to 4 decision of the 
United States Supreme Court in Hammer vs. Dagenhart, 
a case which has figured prominently in recent Congres- 
sional debates on the constitutionality of wages and hours 
legislation. The late Justice Holmes in one of his most 
famous dissenting opinions declared: “The act does not 
meddle with anything belonging to the states,” and added: 
“If there is any matter upon which civilized countries have 
agreed—far more unanimously than they have with regard 
to intoxicants and some other matters over which this 


country is now emotionally aroused—it is the evil of pre- 
mature and excessive child labor.” 

In 1919, a second federal law was enacted, setting iden- 
tical standards with the first law, but based on the taxing 
power. After this had been in operation for three years 
it likewise was thrown out by the Supreme Court. 


INTRODUCTION OF THE CHILD Lasor AMENDMENT 


Immediately there arose a strong demand for an amend- 
ment to the Constitution which would give Congress in- 
dubitable power to legislate on child labor. So great was 
public interest that 40 different amendments were intro- 
duced. Finally, in 1924 during the administration of 
President Coolidge, after long hearings and bitter debate, 
the amendment now before the states for ratification was 
passed as a non-partisan measure by a large vote in both 
Houses of Congress. This amendment sets no standards. 
It is merely an enabling act giving Congress power “to 
limit, regulate and prohibit the labor of persons under 18 
years of age.” 

When the amendment came before the states for ratifica- 
tion a tremendous campaign of opposition was launched 
by the same economic forces that had opposed the first and 
second federal child labor laws. As a result, up to 1933, 
only six states had ratified and the amendment appeared 
a dead issue. 


Lazor REGULATION UNDER THE INDUSTRIAL CopES 


In that year, under the stress of widespread unemploy- 
ment, a third attempt at federal regulation was made. 
Child labor provisions were incorporated in practically 
every industrial code adopted under the NRA. Standards 
were somewhat higher than those of the previous federal 
laws: most of the codes set a 16-year age minimum, with 
light work permitted outside of school hours at 14 years in 
non-manufacturing employment, and an 18-year age mini- 
mum for hazardous processes. 

These standards were heralded by both industry and la- 
bor, but when the Supreme Court invalidated the NRA 
children were again left without federal protection. At- 
tempts to establish through state legislation the standards 
set by the NRA have not been successful. Today only 10 
states have adopted the 16-year age minimum for work 
during school hours. On the whole, child labor standards 
and practices are where they were in pre-NRA days, 
although one notable exception should be mentioned—the 
cotton textile industry which, through voluntary action, is 
striving to maintain a 16-year minimum. 
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RENEWAL OF INTEREST IN THE CHILpD Lasor AMENDMENT 


With the advent of the NRA, interest in the federal 
Child Labor Amendment was renewed and in the four- 
year period, 1933-1936, 18 additional states ratified, despite 
a well-organized and well-financed opposition launched in 
1934. As the state legislatures convened in 1937, Presi- 
dent Roosevelt addressed a letter to the governors of the 
states which had not ratified urging favorable action, and 
two days later ex-President Hoover endorsed the Presi- 
dent’s stand. The amendment immediately became a ma- 
jor legislative issue, and early in the year four states rati- 
fied—Kansas, Kentucky, Nevada and New Mexico. When 
the New York Senate on February 2 voted for ratification, 
favorable action by the pivotal state of New York seemed 
certain and it was generally believed that completion of 
ratification was at hand. This initial success, however, 
was abruptly checked when the measure was defeated by 
the New York Assembly on March 8, following the off- 
cial opposition of the Bishops of the Catholic Church in 
that state, including Cardinal Hayes. No other ratifica- 
tions were secured—leaving the total at 28, with eight 
more needed. 


THE VANDENBERG AMENDMENT 


Following the setback in New York, several substitute 
amendments to the Constitution dealing with child labor 
were introduced in Congress. The only one to receive 
serious consideration was that proposed by Senator Arthur 
H. Vandenberg of Michigan which was reported out by 
the Senate Judiciary Committee without a hearing, but 
did not come to a vote in either House. 


The Vandenberg amendment differs from the amend- 
ment now before the states in that it omits the word regu- 
late, substitutes the phrase employment for hire for labor, 
and reduces the age minimum from 18 to 16 years. It 
stipulates that ratification must be within seven years, and 
by state conventions rather than legislatures. 

Aside from the question of the wisdom of scrapping the 
work of the past 13 years which has resulted in ratifica- 
tion of the pending amendment by 28 states and beginning 
anew the long, slow process, two basic objections have 
been raised to the Vandenberg substitute : 


(1) Use of the phrase employment for hire instead of 
labor would in all probability exclude from protection 
many types of child workers, such as those laboring in in- 
dustrial home work, in the tiff mines of Missouri, in the 
sugar beet fields and other forms of large-scale industrial- 
ized agriculture, and at other forms of labor where they 
work as part of a family unit on a piece rate or contract 
basis. These children are not paid directly and though 
they may labor from sun-up to sun-down they are not 
regarded as “employed.” It was the subterfuges and eva- 
sions in connection with early state child labor laws which 
used the term employ, that prompted the use of the word 
labor in the pending amendment. 

(2) By lowering the age to 16 years no protection 
could be given to older boys and girls employed in hazar- 
dous occupations. Not only is the desirability of such 
legislation recognized in the better state laws, but provi- 
sions to safeguard the employment of older boys and girls 
in hazardous work were incorporated in the child labor 
provisions of the Wages and Hours bill. 
That industry itself is aware of the accident risks for 
young workers is evident from the fact that three fourths 
of the industrial codes adopted in 1933 and 1934 prohibited 
the employment of minors 16 and 17 years of age in 
hazardous work. 


Attempts To SecurRE Feperat L&GIsLATION IN 1937 


In addition to proposals for new amendments, there 
were also introduced in Congress during 1937 nearly 50 
bills affecting child labor. The new interpretation of in- 
terstate commerce given by the Supreme Court in the cases 
under the Wagner Labor Relations Act gave reason for 
hope that federal child labor legislation, at least for inter- 
state commerce industries, need not wait for completion 
of ratification of the amendment. 


The bills introduced were in general of two types: 
(1) those modelled on the principle of legislation control- 
ling the sale of prison-made goods and (2) those modelled 
on the principle of the first federal child labor law, de- 


clared unconstitutional in 1917. 


Bills based on the prison-made goods principle pro- 
hibited the shipment in interstate commerce of goods made 
by child labor into states which had forbidden the sale of 
such goods. Under this type supplementary legislation by 
the states would be required, and such measures were in- 
troduced in several states but passed in only three (New 
York, Missouri, and Vermont.) Bills drawn on the prin- 
ciple of the first federal law prohibited the shipment in in- 
terstate commerce of goods from any establishment in 
which children had been employed within a specified time 
prior to the shipment of such goods. 


Hearings on federal child labor bills were held before 
the Senate Interstate Commerce Committee in May. A 
sharp cleavage of opinion developed as to the most desir- 
able method of child labor regulation. In general those 
who had been opposed to the Child Labor Amendment, 
including the National Association of Manufacturers, the 
American Bar Association, and the National Committee 
for the Protection of Child, Family, School and Church, 
spoke in favor of legislation based on the prison-made 
goods principle, while those who had been supporting the 
amendment, including the National Child Labor Commit- 
tee, the National League of Women. Voters, the National 
Consumers’ League and representatives of the federal 
Children’s Bureau, favored legislation on the principle of 
the first federal law. This controversy was renewed at 
the hearings on the child labor provisions of the Black- 
Connery Wages and Hours bill. 


The separate child labor bill introduced by Senators 
Wheeler and Johnson, based primarily on the prison- 
made goods principle, passed the Senate but was not acted 
upon by the House. 


The child labor provisions of the Black-Connery Wages 
and Hours bill went through many changes. The Wheeler- 
Johnson principle was substituted for the principle of the 
first federal law by an amendment offered on the floor of 
the Senate. The House Committee on Labor restored 
the stronger child labor provisions and, when the measure 
was debated on the floor of the House at the Special ses- 
sion, repeated attempts to substitute the Wheeler-Johnson 
provisions were rejected. 


The provisions affecting child labor in the final form of 
the House bill, which was sent back to Committee, were 
the most thoroughgoing that had been before Congress 
during the year. Briefly, they prohibited shipment in in- 
terstate commerce of goods from any establishment in 
which, within 30 days prior to shipment, children under 
16 years had been employed, or children under 18 years 
had been employed in occupations declared hazardous by 
the federal Children’s Bureau. An age certificate system 
was provided and enforcement placed in the hands of the 
federal Children’s Bureau which was authorized to co- 
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operate with state and local authorities charged with child 
labor law administration. This is the type of administra- 
tion and enforcement which was found so successful un- 
der the first federal child labor law. 


INCREASE IN CHILD Labor 


The need for prompt federal action on child labor is 
emphasized by recent figures from the federal Children’s 
Bureau which show that the upward trend in child em- 
ployment, evident since the expiration of the NRA codes, 
has continued unabated in states which have not raised 
by local statute the minimum age for employment. 

The number of 14- and 15-year-old children receiving 
first regular employment certificates for work during the 
last six months of 1936 increased 48 per cent—from 3,732 
to 5,523—over the number receiving such certificates in 
the last six months of 1935, according to figures compiled 
by the Children’s Bureau from 12 states, the District of 
Columbia and 76 cities of 50,000 or more population in 
18 other states, none of which have made basic changes in 
their child labor laws. 

The figures of the Children’s Bureau also reveal a shift 
in the occupations which children are entering. During 
the period from 1929 to 1936 the proportion of children 
14 and 15 years of age who went to work in manufactur- 
ing establishments decreased from nearly 50 per cent in 
1929 to less than 20 per cent in 1936; there were slight 
increases in the percentage of children entering mercantile 
occupations and messenger and delivery service. The 
great increase, however, counterbalancing the decrease in 
manufacturing and mechanical work, occurred in the per- 
sonal-service group, which includes domestic service and 
work in hotels, restaurants, beauty parlors, and _ filling 
stations. 

Employment certificates which permit children to leave 
school for work are indicative of the general trend, but 
not of the actual extent, of child employment. They are 
not required for all occupations ; in very few states do they 
include children engaged in agriculture and domestic ser- 
vice and in some states they include only employment in 
manufacturing and mechanical occupations. Moreover, 
employment certificate figures show only the number of 
children going to work legally and give no indication of 
the number employed in violation of the law. 

That the number of employment certificates issued does 
not begin to tell the story of child labor is indicated by the 
fact that in studies made by the National Child Labor 
Committee last summer in the tiff mines of Missouri, the 
shrimp industry of the Southern Gulf States, and turpen- 
tine farms of Florida and Georgia, the vast majority of 
children did not have employment certificates. Many, 
when questioned, had never heard of them. This was 
true also of children working in the box and crate fac- 
tories covered in the study of 1936. 


OvTLOOK FoR 1938 


During 1938 the child labor fight will undoubtedly come 
to the fore on at least two fronts: 


1. At the national capitol child labor legislation, based 
on the interstate commerce regulatory power, will be de- 
bated. The Wheeler-Johnson child labor bill, passed by 
the Senate, may come before the House for action, a new 
separate child labor bill may be proposed, or child labor 
provisions may again be included in the wages and hours 
legislation that the administration has recommended. Far 
more important than the question of whether child labor 
should be dealt with separately or as part of a general 
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labor measure, is the effectiveness of the administration 
and enforcement provisions. 

2. In the state capitols the campaign for ratification of the 
pending federal Child Labor Amendment undoubtedly will 
be continued. Proposed federal legislation based on the 
interstate commerce power can protect at best only 25 
per cent of the children at work. It would not reach those 
in mercantile establishments and offices, in local service 
trades, such as beauty shops, restaurants, garages, etc., 
where more and more children are finding employment, 
nor children engaged in large-scale commercialized agri- 
culture and in street trades. 

Only seven states which have not ratified the amend- 
ment have regular sessions of their legislatures in 1938: 
Louisiana, Massachusetts, Mississippi, New York, Rhode 
Island, South Carolina and Virginia. Since eight more 
ratifications are needed, ratification of the amendment can- 
not be completed before the 1939 legislatures convene. 

It is also possible that during 1938 a decision may be 
given by the United States Supreme Court on the validity 
of ratification. In two states which ratified in 1937, Kan- 
sas and Kentucky, the validity of ratification has been 
challenged. Aside from local issues in each state, there 
were two common points at issue: (1) whether a state 
which has previously rejected can subsequently ratify and 
(2) whether the amendment has lost its potency because 
of the lapse of time since its submission by Congress to 
the states. The Supreme Court of Kansas upheld ratifica- 
tion on both points and the Kentucky Court of Appeals 
declared ratification null and void. Both cases, it has been 
announced, are being appealed to the United States Su- 
preme Court. 

3. The Vandenberg substitute amendment may also 
come up for action by Congress. If, by virtue of a deci- 
sion by the United States Supreme Court or for any other 
reason, those who have been supporting the pending 
amendment should decide that a new amendment was de- 
sirable, it is probable that a fresh start would be made and 
an amendment introduced which would meet the sincere 
fears of those who oppose the pending amendment, but at 
the same time would not impose the limitations of the 
Vandenberg measure. 


Denominational Machinery for Unity 


[Prepared by Dr. H. Paul Douglass and printed at the 
request of the Federal Council’s Commission for the Study 
of Christian Unity.] 

Only two American denominations have held meetings 
of their national assemblies since the Oxford and Edin- 
burgh World Conferences of last summer. Both of these 
acted upon the Edinburgh recommendation “that those 
communions which already enjoy a considerable measure 
of mutual understanding, fellowship and cooperation, 
should proceed without undue delay to the stage of offi- 
cial negotiations or, at least, of conversations” looking 
toward church union. 

The Protestant Episcopal Church addressed overtures 
for the consideration of “organic union” to the Presby- 
terian, U.S.A., and the Disciples of Christ authorized con- 
versations with Congregational-Christian Churches with 
reference to a “closer fellowship and more effective rela- 
tions between all Christian bodies of congregational pol- 
ity.” All four denominations had had past experience in 
negotiations for union. Consequently, all had agencies 
competent to act, which only needed to receive instruc- 
tions in order to initiate negotiating process. 

This is by no means true of all American denominations. 
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Of the 28 which belong to the Federal Council, or which 
cooperate through the American Sections of the Life and 
Work and Faith and Order Movements, 16 now have 
commissions or standing committees on unity; 10 have 
none ; while for two information is lacking at the moment. 


Naturally, the 16 existing commissions are not all alike. 
Only a few have constitutional standing ; a few others have 
become permanent by established precedent. The majority 
appear to be relatively temporary. Several previously ex- 
isting commissions have lapsed. Neither their status nor 
their history makes it certain that they will continue to 
exist. 


Again, only a few have been given broad authorizations 
such as commit them to continuous study of the possibili- 
ties of unity and the active cultivation of other churches 
generally, with definite view to further unions. The ma- 
jority of the commissions are limited in scope and are 
most often merely special committees for considering union 
with some one particular denomination. Some are still 
further limited by being instructed to consider union only 
on the basis of some particular doctrinal statement. In 
brief, the group as a whole is not fully prepared to initiate 
such measures as the Edinburgh report contemplates. 


A number of commissions, on the other hand, although 
limited according to the terms of their authorizations, have 
evolved into somewhat permanent and comprehensive 
agencies. Some, for example, have simply dropped the 
limiting term from their titles and have gone on to func 
tion broadly. 


The distinction between the comprehensive and the lim- 
ited types of commissions is further blurred by the policy 
of concentrating effort on one union at a time. The com- 
missions of the major Methodist bodies, for example, have 
been preoccupied in recent years with the consummation 
of their own vast union. Bishop Edwin H. Hughes wisely 
points out that when a given plan involving a constitu- 
tional process has been started, the simultaneous considera- 
tion of other possible plans is likely to interfere with the 
carrying on of the process. Other commissions, though 
general in scope, are actually finding it strategic to devote 
a number of consecutive years to negotiations in a single 
direction. 


In view of the fact, then, that some agencies with broad 
authorizations function narrowly and some with narrow 
authorizations act more broadly than they were first in- 
tended to do, it is impossible to throw the existing com- 
missions into rigid classes, or to tell exactly how many are 
of each type. e Edinburgh report recommended “that 
communions represented at the present conference should 
consider the desirability of setting up effective standing 
commissions for the study of the ecumenical questions ; for 
fostering mutually helpful relations with other communions 
and for conducting conversations with other communions 
leading toward church union.” The important considera- 
tion is that here is the group of agencies which constitute 
the present denominational machinery officially working 
toward this goal within the American denominations, and 
that the machinery is incomplete. 


Correspondence since the Edinburgh Conference reveals 
that several additional American denominations are con- 
sidering the setting up of commissions on unity. Obvious- 
ly, the ecumenical movement would be greatly facilitated 
if every denomination had such a commission, authorized 
to receive communications and information and to consti- 
tute a point of contact between the denomination and the 


ecumenical agencies. Does not the denomination equally 
need such a commission in order that someone may inform 
its leaders and people of what is going on in the ecumeni- 
cal field? 


The existing agencies do not follow an identical pattern, 
and there is no reason why additional ones should. Judg- 
ing from the study of the existing agencies, it would seem 
that a commission should be as permanent and as compe- 
tent to act as possible. It should, of course, be properly 
related to the central administrative agency of its denomi- 
nation so that its actions shall not be too independent. 


At the same time should not the cause of unity be pri- 
marily committed to the hands of those who care for it; 
who are particularly competent in the field, and who are 
already in some contact with the ecumenical stream 
through participation in its fellowship and processes? 


All churches may well be challenged to create such ma- 
chinery as serves their individual needs, not forgetting its 
possible service as a vehicle of the prophetic spirit, and 
hence not necessarily to be geared only to the slowest pos- 
sible speed forward. 


Record of the Civil Liberties Union 


About the middle of December Walter Lippmann com- 
mented in his column in the Herald Tribune that the 
American Civil Liberties Union has a “long and noble 
record of persistent and courageous defense of forgotten 
individuals and of hated minorities.” But, said Mr. Lipp- 
mann, its failure to secure the dignity, prestige, and effec- 
tiveness which “its principles deserve” is due to the fact 
that it “almost never goes into action when the liberties 
of any one on the right are attacked, though in fairness 
it should be recalled that the Union did most bravely de- 
fend some American Nazis a few years ago when they 
were being denied their legal prerogatives.” On Decem- 
ber 20, Mr. Lippmann printed in his column a letter from 
the officers of the American Civil Liberties Union pointing 
out that its work is not, as Mr. Lippmann had assumed, 
“largely confined to a defense of radicals.” If the Union’s 
defense of civil liberties seems “weighted .. . on the side 
of labor and the left, it is (1) because they are the chief 
victims of attack (2) because they are accustomed to ap- 
peal for outside help and (3) because they have few dis- 
interested defenders.” 


The rights of conservative groups, on the other hand, 
are seldom attacked, and do not lack influential defenders. 
Such groups seldom appeal to the Union. Nevertheless, 
on many occasions, the Union has gone out of its way to 
volunteer defense of their rights. A number of such cases 
are cited. With regard to “the alleged invasion of freedom 
of the press by the NLRB, we have taken the position, 
after careful examination by attorneys of the record, that 
the Labor Board is quite within its rights in examining 
the uses by employers of publications intended to interfere 
with the right of collective bargaining. It is not freedom 
of the press that is involved but employer coercion dis- 
guised under freedom of the press.” They apply “with 
all the non-partisan disinterestedness” possible “the prin- 
ciples of the Bill of Rights as the issues arise.” Since it 
is “the fashion among conservatives today the world over 
to characterize as Communist everything progressive, 
democratic and liberal . . . it is not surprising that the 
Bill of Rights should be regarded as somewhat subver- 
sive.” 


Mr. Lippmann expressed satisfaction over this letter 
which he found convincing and reassuring. 


(Printed in U. S. A.) 
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